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Pad 16 Sutnn&&n and Revlew of eoCumentr dated August 16,1994. Attachmnt 4 is a 
h w  ch8rt which depicles the comment review and resolutbn periods for both primary 
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dnd Executkn language. Attachment 8 is 8 paragraph provided by the Department of 
Energy (DOE) addressing 'Budget Reduction Fak Share Allocation Language' to be added to 
Paragrapti A1 .c. of the B-et Planning and Exeartkn language. Attachment 9 is a 
paragraph provided by Peter Omstein (EPA) to be inserted at the end of Paragraph A 3 of 
the B-et Planning and ExatEbn language 
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ROCKY FIATS CLEANUP AGREEMENT (RFCA) NEGOTIATIONS AUGUST 18,1994 - 
TPO-035-94 

RFCA negotiations were held at the Environmental Protection Agency (EPA), on August 18, 
1994. Attachment 1 is the meeting minutes Attachment 2 is the Agenda. Attachment 3 
contains the Colorado Department of Public Health and Environment (CDPHE) revisions to 
Part 16 Submission and Review of Documenfs dated August 16,1994 Attachment 4 is a 
flow chart which depictes the comment review and resolution periods for both primary 
and secondary documents Attachment 5 identifies changes made by EPA on August 16, 
1994 to Part 22 Resolution of Disputes Attachment 6 is a listing of Potential Non-ER 
Milestones for RFCA Attachment 7 is an August 17, 1994 revision to the Budget Planning 
and Execution language. Attachment 8 is a paragraph provided by the Department of 
Energy (DOE) addressing "Budget Reduction Fair Share Allocabon Language" to be added to 
Paragraph A 1 c of the Budget Planning and Execution language Attachment 9 is a 
paragraph provided by Peter Ornstein (EPA) to be inserted at the end of Paragraph A 3  of 
the Budget Planning and Execution language 

If you have any questions, please contact me on extension 8577 or Pete Judd on dtgital page 
5627. 

Timothy P. ORourke ' 
Environmental Restoration Project Division 
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Gary Baughman 
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Dan Miller 
Joe Schieffelin 

DEPARTMENT OF ENERGY 
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Rick DiSahro 
Tim Howell 
Rtch Schassberger 

Colleen Johnson - Booze, Allen, Hamilton 

Ned Larson DOE-HQ 
Ray G r ~ n b e ~  DOE-HQ 

EG&G ROCKY FLATS, INC. 

Tim O'Rourke 
David Ward 
hnda Guinn 
Peter Judd - Hallburton NUS 

KEYSTONE CENTER 

Todd Barker 
Sarah stokes 



ROCKY FLATS CLEANUP AGREEMENT (RFCA) 
MEFTING MINUTES 
August 18, 1994 

1 .  OPENING 

The meeting was opened at 0834 by the Keystone Facilitors and the agenda was reviewed 
The agenda ts included as Attachment 2 

2 .  CHANGES TO REVISION 4 TO THE RFCA 

Dan Miller discussed the changes to Rev 4. It will include. 

e 

e 

e 

e 

e 

e 

e 

e 

e 

e 

Mods to jurisdiction section 
Expanded statement of purpose f 

Additional definitions 
Reinserted findings of fact 
Replaced Part 10 (Para 140-161 of IAG) 
Dispute Resolution, Stipulated Penalties, Credits 
Reinserted some enforceability sections 
Penaltiess, credits, milestones will not reflect discussions held yesterday, but will 
present proposed State language 
Changes to Part 18 to avoid duplication of other parts of documents 
Funding and document review provislons inserted 
Permit language from other agreements included. 

The posting of Rev. 4 on the electronic bulletin board mll take place on August 19, 1994. 

3 .  REVIEW OF CDPHE REVISIONS TO REV. 3 OF THE RFCA PART 16 
ON AND R E V W  OF DOCUMfNTS 

A paragraph by paragraph review was made to the August 16, 1994 revision to Part 16 

(13 pages). 
Review A copy of the document is lncluded as Attachment 3 

a) Hestmark (EPA) suggested that in paragraph 13 the time perbds for review should be 
identified in the Cleanup Work Plan (CWP). Hestmark again v o d  his concern 
regarding having an automatic schedule extensions for late review comments from the 
regulators. This issue Is still up in the air. 
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b ) Paragraph 17 - Add a statement that EPA and the State will combine their comments 

Joe Schieffelin (CDPHE) passed out a flow chart which depicted the oomment review and 
resolutan periods for both primary and secondary documents. See Attachment 4 (one 
Page). 

c )  Paragraph 20 - Dave Brodvnan requested that the discusston of the remedial 
milestones in this paragraph should be covered in the RFCA section whlch discusses 
enforceable milestones 

CDPHE wlll make revisions that were agreed to during the meeting. 
A major revision will be to make the document review times generic Any additional 
comments that DOE may have on the new Paragraphs C, 0, and E mil be submitted with the 
comments on the Revision 4 to the RFCA that will be issued by CDPHE 

The Cleanup Work Plan (CWP) must identify the processes and descrlptlon of activities 
necessary to implement the RFCA. These processes are identified in the revised Chapter 4 
to the CWP that was handed out at the CWP Work Group Meeting on August 17,1994 

4 .  STIPULATED PENALTIES 

Tim Howell (DOE) presented the significant items from the Attorney Work Group (AWG) 
Meeting held on August 17, 1994 

a AWG believes the credit approach is a desirable feature. 
b. EPA and State want to allow one day of credit for two (2) days of improving a 

delrverable date DOE disputes this approach. 

Hestmark (EPA) stated that DOE is looking for the "low hanging fruit" and want to use 
credits to delay attacking more difficult activities Hestmark attributed his remark to a 
statement made by Pat Witfield (DOE-HQ) at a meeting last year. 

a) Will subsequent Impacted milestones be advanced when credits are achieved in a 
specific area? 

b ) If the regulators finish something early what happens to the schedule for impacted 
activities? 

c )  Will accumulated credits have an expiration dates 

d) How do we apply regulator credits against late deliveries of review comments from the 
regulators? 
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e) How will bank accounts be establshed for earned credits and who keeps the bank 

records? 
f 

Dan Miller will attempt to develop some new language to address the above , I  
concerns. The establishment of a three (3) year pllot run on a consensus 
approach will be considered. I 

5 .  REVIEW OF PART 22 DISPUTE RESOLUTION 

Peter Omstein (EPA) reviewed the changes made to Part 22 in the August 16, 1994 
Irevislon. See Attachment 5 (3 pages) Omstein noted that EPA Headquarters still had not 
completed their review of Paragraph H 

Ornrteln to update Part 22 to reflect the discussions on 8/18 and to post it 
on the bulletin board. 

Dan Miller to develop a definition of "Good Faith" as i t  applies to dlspute 
resolution. This will be incorporated Into the Rev. 4 version of the RFCA. 

Question rased by Hestmark regardmg the change to have the Project Coordinator of the 
disputing party prepare the Statement of Dispute. Previously the statement was written 
jointly by the three project coordinators Ornstein to revise the paragraph to 
reflect the joint approach. 

The regulators proposed that disputes betw0ert €PA and CDPHE on budget matters and 
setting milestones be arbitrated by a site Citizens Advisory Board This will be non- 
binding arbitration. The Parties will review this with their respectlve 
agencies. Ornstein to work on language to reflect this approach. The CAB 
wlll be contacted to see If they are amenable to this idea. 

6 .  NON-ER MILESTONES 

The list of non-ER milestones that was distributed on August 11, 1994 was discussed. See 
Attachment 6 (one page). 

Dan Miller did not agree that the milestone related to the initiaoon of the operation of the 
Centraked Waste Storage Faality should be on the list since it requires a RCRA Permit. 

Dave Bmdcman (DOE) - We need to define the process screen that identrfies what is 
CERCIA, E R A  01 not 

Lw Johnson (EPA) - W i n g  what b CERCWRCRA boils down to a poltcy dedsbn. 
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DOE will take the next step to develop language for the RFCA that will 
deflno the screening process for DLD activities to determine what Is RCRA, 
CERCLA or not. This language will be added to the Scope of Agreement language. 

7 .  REVISED BUDGET PLANNING AND EXECUTION LANGUAGE - 8/16 

Todd Barker passed out copies of the following documents which offer proposed language 
for the Budget Planning and Execution section of the RFCA- 

a) August 18,1994 revision to the Budget Planning and Execution language. See 

b ) A paragraph pmvded by DOE addresslng "Budget Reduction Fau Share Allocation 

c )  A paragraph provlded by Peter Omstein (EPA) to be inserted at the end of 

Attachment 7 (8 pages). 

Language" to be added to Paragraph A.l c See Attachment 8 (one page) 

Paragraph A.3. See Attachment 9 (one page). 

8 .  PUBLIC INVOLVEMENT 

Some 30 organuaUons/individuals have asked to be provtded access to the Keystone Center 
electronic bulletin board for amss Eo any information regarding the RFCA negotiations 
that are to be made available to the pubfic. 

9 .  NEXT STEP 

The next meetrng of the RFCA negotiation Team is scheduled for August 26,1994 at the 
EPA Conference Center from 0830 to 1600 hours A table of commitments to complete the 
RFCA is attached. The Cleanup Work Group will meet on August 24 and 25,1994 at the 
Rocky Flats site from 0830 to 1600 hours in Building T i  17, Rooms 67 or 68. 
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94-RF-08747 

RFCA " M T I O N S  
AGENDA 

August 18.1994 

830 CDPHE Rewew of Rev. 4 

9.00 

1030 Brrak 

Drscussion of DOE R W  CERCLA Aoposal and Renew CDPHE's remsed k t  
16 

10.40 I)lscussion of Stipulated ptnalaa language 

11.45 Lunch 

1.00 Discusam of EPA Dispute Rcsoluaon ("&lead dispute moluaon and rtMsed Part 
22 to rnclude CDPHE-lead dlsputc process) 

3:15 Next Steps 

3:30 Adjourn 

Budget PlaMing and Execution Language revlscd to reflect August 11's discussion 
outatthtmttang. 

~ b c ~  

Negmatas who will be attendmg the CAB meetulg at 7 p.m. tbat night should plan to meet at 3 30 
to drscuss the presentation. 
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CDPHE Revisions to DOE Rev 3, P a r t  16, 8/16/94 t 

- Redlines and strikeouts related to REV 3 have been removed 
from Sections A, B, and F, except f o r  revisions based on 
comments from the 8/11 meeting or editorial changes we thought 
necessary Please note that Paragraph 19 has been added to 
Section B 

- Redlines and strikeouts have not been removed from Sections C, 
D, and E p e r  REV 3 since these are newly presented in this 
revision 

PART 16 SUBMISSION AND REVIEW OF DOCUMENTS 

A General Provisions 

1 The provisions of this Part establish the 
procedures that shall be used by the 
Parties to provide each other with 
appropriate notice, review, comment, and 
responses to comments regarding submitted 
documents, specified herein as either 
primary or secondary documents In 
accordance with § 120 of CERCLA, 42 U S C 
§ 9620, DOE will normally be responsible 
for issuing primary and secondary documents 
to EPA and the State As of the effective 
date of this Agreement, all documents 
identified herein or in the Cleanup Work 
Plan (CWP) , shall be prepared, distributed, 
reviewed, and approved, approved with 
modifications, or disapproved, and sublect 
to dispute in accordance with this Part 
%e parties &all inpZ-emeno khe gmwisim 
of k h S  
other. 

rtl ctxmtatiy  W5kh &k& 

2 DOE shall notify the designated Natural 
Resource Trusteesl c $he C$,C$keWs pdp$smy 

fm), of the issuance of any primary or 
d&kfm 3?w 
itnd a nocat* 

aeazd, fad@ a.idrb %he %&C-h%jbct&l iEal7iew QW& 

fwm, W i  elect to comment on any 
primary or secondary documents, CDPHE w l l l  
forward th$r wmtnents to DOE and -4. 

the TRG will forward their comments 
directly to DOE, EPA and the State 

=-= - 

3 The designation of a document as "draft", 



"draft final", or "final" is solely for 
purposes of consultation with EPA and the 
State in accordance with this Part The 
designation does not affect the obligation 
of the Parties to issue documents, which 
may be referred to herein as "draft final", 
to the public for review and comment as 
appropriate and as required by law 

4 The Lead Regulatory Agency (LRA) shall be 
responsible for primary review and sole 
approval of all primary and secondary 
documents received pursuant to the terms of 
this Agreement except t b s e  pzfmary 
doaamsxts 1dsted zn, Ramstaph 5 below 

5 For the following primary documents, 
approval of both the lead and support 
agencies pursuant to the terms of this 
Agreement will be required 

a) Draft Permit Modifications/Proposed 

b) IM/IRA Decision Documents 

d) Corrective Action Decisrons/Records 

e) Proposed Action Memoranda 
f) Annual updates o f  the CWP 
9) WWtl updates to the Historical 

h) Community Relations Plans 
if CcxractiveJRamediaf D 0 a i s  P&a& 

Plans 

C) ClQSIU+t? leratS.9 

of Decision 

Release Report 

6 When drafting comments iwt$ 

b, the LRA shall 
render responses which are, to the maximum 
extent possible, consistent with CERCLA, 
RCRA, and CHWA For those activities for 
which the State is the LRA, it shall  also 
take into account the technical 
requirements a$ the CERCLA process, in 
order to minimize conflict and to promote 
efficient regulatory efforts at t h e  Site. 
For those activities f o r  which EPA is the 
LRA, it shall also take into account the 
technical requirements ef the RCRA/CHWA 
procesa, in order to minimize conflict and 
to promote efficient regulatory efforts at 
the Site 

L C I  CL- c " " 1 - 1 .  b**b 

7 The Project Coordinators for each Party 
shall meet monthly, except as otherwise 
agreed by the Parties, to review and 
lointly evaluate the progress of work being 
performed at the Site on the primary and 
secondary documents and implementation 
thereof Prior to preparing any draft 
document 

, 

I 

2 



discuss the document in an effort to reach 
a common understanding of expected content 
and purpose In addition, staff level 
discussions shall be conducted throughout 
the document preparation and review process 
in order to avoid malor revisions to draft 
documents by resolving contentious issues 
early in the process Every effort will be 
made to update the CWP to include clear 
explanations, definitions, and requirements 
for the tasks to be performed pursuant to 
this Agreement 

8 Representatives of each Party shall make 
themselves readily available during the 
review and comment period for 

1.. *= 

c q a r 4 b g  bacwmnta and camems OIR 
documents Oral comments made during such 
discussions need not be the subiect of a 
written response by the DOE at the close of 
the review and comment period 

B Primarv Documents. 

9 DOE shall complete and transmit draft 
primary documents in accordance with the 
baseline established in the CWP Though 
draft primary documents do not have an 
associated enforceable milestone, DOE 
recognizes that submittal of a draft 
document in a timely manner that 
facilitates review, comment, and revision 
is necessary to meet the enforceable 
milestones associated with draft final 
primary document submit t a1 Following 
receipt of comments on the draft primary 
document, DOE shall complete and transmit 
draft final primary documents in accordance 
with the Ws&hi# established in the CWP 
DOE may not invoke dispute resolution 
regarding comments submitted on draft 
primary documents Pt, may only invoke 
dispute resolution for decisions to approve 
with modification or disapprove the draft 
final versions of the  primary documents 

~24.eaar?;kicsd $n #e CNP, DOE shall complete 
an8%ransrnit'for each IRSS, group of IHSSs , 
or Operable Unit (OW, 7 

following draft primary documents to EPA 
and the State for review and comment in 
accordance with the provisions of this 
part 

a RFI/RI Work Description Documents 
b RFI/RI Reports 
C CMS/FS Reports 
d Draft permit modifxations/Proposed 

10 

- - "a. 4 - 4  the 
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Plans 
e IM/IRA Decision Documents 
f Closure Plans 
9 Corrective Action Decisions/Records 

of Decisions/ 
h Corrective/Remedial Design Plans 
1 CorrectivelRemedial Design Work 

Description Documents 
3 Sampling and Analysis Plans 
k IM/IRA Implementation Documents 
1 Certifications of Completion 
m Proposed Action Memoranda 

11 DOE shall also complete and transmit these 
additional site-wide draft primary 
documents to EPA and the State for review 
and comment in accordance with the 
provisions of this Part 

a Annual updates of the CWP 
b Annual updat2s to the Historical 

C Community Relations Plans 
Release Report 

12 The following existing, approved final 
primary documents are incorporated by 
xefexencet into this Agreement 

a Work Description Document to 
Implement Discharge Limits for 
Radionucliaes 

b Quality Assurance Plan 
C Historical Release Report 
d. ER Standard Operating Procedures 

13 Unless the Parties mutually agree to 
another time period, all draft primary 
documents shall be sublect to a forty-five 
( 4 5 )  day period for review and comment 
The Project Coordinator of the Support 
Regulatory Agency (SRA) shall provide any 
comments on draft primary documents to the 
Prolect Coordinator of the LRA within 30 
days of receipt of the draft document The 
LRA shall review the SRA comments and 
resolve any inconsistencies in consultation 
with the SRA Should the Project 
Coordinators of the LRA and SRA be unable 
to resolve any indonsistencies within seven 
( 7 )  days, the dispute resolution provisions 
of Paragraphs -, -, and - of this Part 
shall immediately be invoked Upon 
resolution of the inconsistencies or 
dispute, the LRA shall then submit a single 
set of consistent, consolidated comments to 
DOE on or before the close of the comment 
period which ensure compliance wi:h CERCLA, 
RCRA, and CHWA =PA and the State ag~isfk t~ 
use fif;reir best, &forts tu prov5.de a 
tmmpr&easftfe set of commenks an &raft 
primary tkrcuxnents to VUE so as to avoid, tu 
the exeenk pbasik&e, raising issues of 

, 
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f x r s t  x.mpressiort at the draft; E h a f  
dPc€araeRC &age-, Comments shaIl be provided 
with adequate specificity so that DOE may 
respond to the comments and, if 
appropriate, make changes to draft 
documents In cases involving complex or 
unusually lengthy documents, the Lead 
Regulatory Agency may extend the review and 
comment period f o r  an additional thirty 
( 3 0 )  days by written notice to DOE on or 
before the close of the review and comment 
period [NOTE: THIS NEEOS TO BE RECONCILED 
W I T H  CREDIT PROVfSIONS] [If tho review and 
comment period has been extended, all 
eubrequent affacted mileatonee for affected 
units ehall be automatically extanded by 
the same period o f  time.] 

14. [Comments which eignif icantly w a n d  
previously agreed-to workecopo may bo 
conaidered sufficient baoicl for milastone 
schedule modifications. In that cas., DOE 
ehall formally notify the Lead Regulatory 
Agency within 2Q 38 days of racmipt of 
comments and requeet appropriate 

* c w r  *,-a* 
kacr.;lha I 

15 Following the close of the review and 
comment period for a t2ra;f.t; pz2inraxy 
document, DOE shall give full consideration 
to all written comments on the document 
submitted during the review and comment 
period Within forty ( 40 )  days of the 
receipt o f  comments on a draft primary 
document, DOE shall submit to EPA and the 
state a draft final primary document that 
incorporates DOE'S response to the 
consolidated comments, along with a brief 
summary o f  how those comments were 
addressed in the draft final document 

16 Within thirty ( 3 0 )  days after receiving M y  
af me €otbm$&$ draft final primary 
documents, the LRA shall, in consultation 
with the SRA, approve, approve with 
modifications, or disapprove the document 

The SRA may not dispute the decision of the 
LRA under this paragraph 

17 Within thirty ( 3 0 )  days after recelvlng atty 

5 



uf the foLlawing draft f inal primary 
documents, the LRA and SRA shall approve, 
approve with modifications, or disapprove 
the following documents 

a) Annual updates of the CWP 

b, Release Report 
C) Community Relations Plans 
d) carreetive jRemedfa1 Design BZans 

If the LRA and SRA are unable to concur on 
a decision to approve, approve with 
modification, or disapprove one of the 
draft f mal primary documents listed in 
this paragraph, either may invoke the 
dispute resolution provisions of Paragraphs 
__ of this Part 

18 If the draft final primary document is 
approved, that document shall become the 
final primary document If the draft final 
primary document is approved with 
modifications, DOE shall prepare a final 
primary document in compliance with the 
required modifications Wlk:hin 25 days oP 

unless DOE invokes dispute resolution 
pursuant to within the same 20 day 
perroit t:.- y l  *;:H 

If the draft final primary 
document is disapproved, DOE shall prepare 
a revised draft f inal primary document in 
compliance with the notice of disapproval 
W&.b%a 20 dare Of Xe€?QdPt & k b  W k b E  99 
disapproval, unless DOE invokes dispute 
resolution pursuant to within the 
same 2 0  day perdad. &-wehe 

The revised draft 
final primary document is subject to _the 
same approval process as any other draft 
f inal primary document Zf the draer f w l .  
document is approved w i t h ,  modifzcaCians or 
dFhawmv&, trbR Iwist r=kwx;ty nxpw.l% 
tfte necessary w&fzcat;kctaa or ~ ~ ~ P M L B  fax 
drsappraxral, g f .  pstff~oation for lh 
d S . c a * % o w .  QS ma: reaSa3s fat. 
dAaappxo~aX,, and dehneaae the a.ex;ions that 
arrssit: Be Ween for apptovik3.. In responding 
to an approval with modifications or a 
disapproval of a draft final primary 
document, DOE shall revise and resubmit 
only such portions of the document as are 
necessary to comply with the approval with 
modifications or disapproval When 
dispute resolution is invoked on a draft 
f inal primary document, work may be stopped 
in accordance with the procedures set forth 
in Part 13 (Work Stoppage) When a draft 
f i n d  pxrmrzry document with an enforcee4le 
mileat;ona is not subnutted or i s  
disapproved, W E  w i l l  be in v l o k t m a  O f  

Annual updates to the Historical 

receipt a€ the approval with tmbfications, 

6 
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20 Secondary documents include those documents 

that are 
input o r  feeder 

documents eo a p r $ S & e n b  &cWWX%ul 
tbat act as discreet prt5-s a€ atht  
primary or- aecondaq Ckrcumena, arrd 
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21 DOE, as required by th is  Agreement and the 
CWP, shall complete and transmit the 
following dmft secondary 
documents to E m  and+ the State for 
review and comment in accordance with the 
provisions of this part 

a Periodic Progress Reports 
b Baseline Risk Assessment Technical 

C CE&SJFS Technical Memoranda 
d R F I f R I  Work Description Document 

Technical Memoranda 
e Responsiveness Summaries 
f Background Study Plan for S e a -  

S V U B  
g. OIzhmt wx?k dcmxuent$ gor 'any 

eck$x€%ymi+~m.& by t h i s  Ageemeat aa 
de-rX,*m*te by tkta F&t:ties 

Memoranda 

22, ''-, te&Zm&agy ecAstfw EFnal seccwlaxy 
dec-ts axe fnccm~uzat0d- by refer- 
hm thf# JkgnmWe: 
a, xea&* and sezf?:y Plan 

C r  B a a f c g z o u a d  Q e o c k a m i c a k  

B. Plan far &emREi.OIl Of &Rean\-% 
R~sperrsl2cat 

cfiaraet@r2zatmn Report 
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involving complex or unusually lengthy 
documents, §a the Lead R W Z a e O x y  Agency 
may extend the review and comment period 
for an additional t m t y  t2tl.) 
days by written notice to DOE on or before 
w e  the c b s e  e& of the review 
comment period [NOTE. THIS NEEDS TO BE 
RECONCILED WITH CREDIT PROVISIONS] [If the 
rev iew aad comment period has been 
extended, all subsequent af'Pl&& 
nuleetones for affected units shall ba 
automatically extended by the same period 
of time I 

25 Comments which signif icantly expand 
previously agreed- to workscope may bo 
considered sufficient basis f o r  mileatone 
schedule modifications In that case, DOE 
shall formally notify the Lead Regulatory 
Agency within tan {la] 3 4  days of receipt 
of comments and request appropriate 
milestone modifications in accordance with 
Part 20 (Change Control Process) .I 

26 Follawmg the cfuse of the review &nit 
cornmeet period, W E  s W 1  &ve! fu2J 
conaiderakian to, at1 wzitten Gomarents t)tt 
the daement at€hfrt& during the revfew 
and cbmrtpgn,t period. Within €ifkeen &J5J 
&wen+-? days of the receipt of comments 
on a W e t :  secondary document, the DOE 
shall submit to EPA and+ the State a 
draE+ $ha& secaa&ry t30c-k rhiir: 
incorporates mwa response tttta 
coxmfStbted c#rmnentst a3aw viSh is b~€& 
sunmaw of how those 
&&ssaedi. in the draft; €ut& document;. &e 
mlttt.? 

- 
&dt, EZnU aec-ry documerzt the Uti% 
eWt3, &n oarrsrittatim 4 t h  the SZSt 

disapprgve a€ the document- If a f & e  tm 
fhO) d&y8, DOE hast not rarce~ulQb ,.a€@ 
response frat the LRA, the &afh P W I  
smxm3axy document: d21. he u w s M e x &  
approved. %e SEA may not 6ksprrta 
deciaion of the LRA on &E(: fbaaZ 

27  $-#X$ f%o) day6 ae2Xr Y3kC&v%w 0 

q@rf3v*, a g ? p m  with madffiat:fmts, eE 
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D AKAR &nsiderat.fcma: 

29 For those primary or secondary documents 
that consist of or include Applicable or  
Relevant and Appropriate Requirement (ARAR) 
determinations, the Project Coordinators, 
or their detgigzlated state$, shall meet prior 
to the issuance of a draft document to 
identify -, to the best of their 
ability, all potential ARARs pertinent to 
the document being addressed Draft ARAR 
determinations shall be prepared by W E  in 
accordance with § 121 (d) ( 2 )  of CERCLA, 42 
U S C § 9621 (dl ( 2 1 ,  the NCP, and 
pertinent guidance issued by the Lead 
Regulatory Agency which shall be consistent 
with CERCLA and the NCP 

30 In identifying potential ARARs, the Parties 
recognize that actual ARARs can be 
identified only on a slte-speclfic basis 
and that ARARs depend on the specific 
hazardous substances at a site, the 
particular actions proposed as a remedy, 
and the characteristics of a site The 
Parties recognize that ARAR identification 
is necessarily an iterative process and 
that potential ARARs must be re-examined 
throughout the RI/FS process until a ROD 1s 

11 



issued 

31 In commenting on a document which contains 
a proposed ARAR determination, the Lead 
Regulatory Agency shall include a reasoned 
statement of whether it objects to any 
portion of the proposed ARAR determination 
To the extent that the Lead Regulatory 
Agency objects, they shall explain the 
basis for their objection in detail and 
shall identify any ARARs which they believe 
were not properly addressed in the proposed 
ARAR determination 

3 2  Following fha2  appro- of 
any document pursuant to the provisions of 
this Part, any Party to this Agreement may 
seek to modify the document, including 
seeking additional field work, pilot 
studies, computer modeling, or other 
supporting technical work, as provided 
in Part: - (MadfficatLozt to %xk) 0% this 
Agreement P- 

3 2  
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33 Any disputes arising between EPA and the 
State in the review and comment process 
related tu any secondary di3-w a 
i9ma.e primary document% w e '  -1: 
d;Srtds~a &-as, Swl; i ,  2.w .x*#er4d&<~fxr 
aecordrurce! with &ccrprr E of Wis "P$qs, 
DQai#ian boouwnts abZZ bat &f&tsQd am-" 
4%) Rxafr: Bam3t: E90dJ,3?icat:%d{Pm#a% 

b> 3 E o 4 m  oec&fos I)mmese:a 
et) cl-osuze Plans 

el pmpstlcl. Action &fearoran& 

PlaXXS 

d). Caxr!i$ctLve A C t h R  DeCiSh€lS[kwQ&S 
oE P)$.C!biOxt 

t)k@uEe~ the I.&& & d v  SRh 
sel&i3xl t@ decfaiua doouteentli -*x-L$* 

34 Wktb chat axeepefolr #if !32oB* p&my 

resolved pwaumt Eo Pazt -. 
dccUtReints X3st@*zn Paragraph 33 above, "if 
the Project Coordinators f o r  EPA and the 
State are unable to resolve a dispute or 
inconsistency regarding comments on a draft 
primary o r  secondary document s&hh2 ,&be 
l2irne*ra-sek -Eort;h fn mmgraw 33 4w 
23 &ow (#&tf;rbg #m review et *$z: 
primary and rrectnxhry &cume~~&; , they 
shall immediately prepare a written c 

statement of dispute and submit it to the 
DRC representatives for EPA and the State 

.&- tL^ t c c7 - " " I -  

35 The State and EPA DRC members shall have 
seven (7) days to resolve the dispute In 
the event the DRC members are unable to 
agree on a resolution, the DRC member of 
the LRA shall issue a written decision 
resolving the dispute The determination 
of the LRA DRC member shall not be subject 
to further dispute, provided, however, that 
the SpA _my, at the time aw 4crckBhXx 
GOtmsenw ,.$e ryltproved, apgroved 
wtki&&eatiorrs~~ &..aapprovtd - w, in an action to enforce its own 
requirements or challenging the LRA' s 
remedial or corrective action decision, 
assert the disputed issue as a grounds in 
support of its position 

13 
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v u  Part 22 
EPA Rewsrons A U ~ W  I 6, 1994 

A If a dispute arises under this Agreement, the procedures of  this Part shall 
apply, unless otherwise expressly addressed in this Agreement It is the intent of 
the Parties t o  informally resolve issues at the Operable Unit Manager or Project 
Coordinator level, and that Parties shall invoke Dispute Resolution only for 
significant issues 
in good faith and agree to  expedite, to  the extent possible, the dispute resolutron 
process whenever it is used 

The Parties agree t o  uti l ize the dispute resolution process only 

25/55 

B 
Coordinator of the disputing Party shall submit to  the other Project Coordinators 
within 14 days of such disputed action, a draft Written Statement of Dispute, 
setting for th  in a dear  and preccse manner the Particu& issues In dispute, the 
nature of  the dispute, the disputing Party's position with respect to  the dispute, 
and the information relied upon to support i ts position 
disputes within fourteen days of any disputed action, however, failure to raise a 
dispute within this timeframe shall not  affect any response action selection 
authorities pursuant to  Chapter 2 

If any Party objects to  any action taken by another Party, the Project 

The Parties agree to raise 

C If the Project Coordinators are unable to informally resolve such dispute 
within fourteen (14) days of receipt of the draft Written Statement of Dispute 
described above, the Project Coordinator of the disputing Party shall provide a 
Writ ten Notice of  Dispute describrng the issues underlying the dispute and 
attempts t o  resolve the dispute, and shall provide this notice along with the formal 
Writ ten Statement of Dispute to the Dispute Resolution Committee (DRC) by the 
end of the 14 day period Faifure Tu provide's W i i t t ~  St;tTernem ofvDis6ute by the 

relied upon t o  support a 
anytime prior t o  a final 
disputes for  which 

end of the 14 day period the dispute mdpt. Additional information 
be provided by any ttredrspotrng Party 
DRC will serve as a forum for resolution o f  
been reached through informal dispute 

resolution 

D 
Waste Control Section DOE'S designated member of the DRC is the Assistant 
Manager for  Environmental Restoration, Rocky Flats Field Office 
member of  the DRC is the  Region Vll l Chief of the Federal Facilities Branch, 
Hazardous Waste Management Division Written notice of any delegation of 
authority f rom a Party's designated DRC member shall be provided t o  the other 
Parties, pursuant to  the procedures of Part 25 (Notification) The DRC shall have 
21 days f rom receipt o f  the Written Notice of Dispute and statement described in 
paragraphs B and C t o  unanimously resolve the dispute and issue a written 
decision 
Wri t ten Notice of Dispute and statement shall be forwarded along with any 

The State designated member of the DRC is the Chief of  the Hazardous 

The €PA 

If t he  DRC is unable to resolve the dispute within this 21-day period, the 

I 



supporting information t o  the Senior Executive Committee (SEC) for resolution i 
E 
agreement has not been reached by the DRC 
SEC shall be the Assistant Director for the Office of Health and Environmental 
Protection of the Department of Health (Assistant Director) 
representative on the SEC is the Region VI11 Hazardous Waste Management 
Division Director The DOE'S representative on the  SEC is the Manager, Rocky 
Flats Field Office 

The SEC will serve as the forum for resolution of disputes for which 
The State's representative on the 

The EPA's 

F The SEC members shall as appropriate, confer, meet, and exert their best 
efforts t o  resolve the dispute and issue a writ ten decision 
of  the dispute is not reached within 21 days, the Lead Regulatory Agency SEC 
member shall issue a written final decision a 

If unanimous resolution 

I< -- This was moved 
below 1 For Baseline changes not  trnpacting enforceable miIestLnes, the DOE- 
RFFO Manager shall issue a written final decision for disputes arising from the 
baseline change p r o c e s s m  
! [If there is disagreement between Regulatory Agencies 
regarding a final written decision, the other Regulatory Agency shall issue a 
wr i t ten posit ion within twenty-one (21 ) days This written statement of position 
shall specify the nature of the disagreement and the further actions needed, <-- 
What IS the purpose of these last two sentences~7~1 

- r" b Where'€eA is 'the Lead Reguiatory Agency, DOE or the State may, within 21 
days of the  Region Vll l Hazardous Waste Division DTector's issuance of EPA's 
position, issue a written notice elevating the dispute to the Regional Administrator 
of €PA for  resolution In the event that DOE or the State elects not to elevate the 
dispute t o  the Regional Administrator within the designated 21 -day escalation 
period, DOE and the State shall be deemed t o  have agreed with the Region Vll l 
Hazardous Waste Management Division Director's written position with respect t o  
the dis- If, prior to  elevation of the dispute to the Region Vlll Regional 
Administrator, the members of the SEC unaminously determine that the nature of 
the dispute .. r ..x* is ..y nationally significant or the Secrekry 
pe2eminatrot):thqt the djspute is nationaity kgnificaqt, the dispute may be elevated 
30 the Administrator of EPA, instead of the Regional Administrator 2 

EGeqy kakes a &lten 

H Upon escalation of a dispute t o  the EPA Region Vlll Regional Administrator 
or the Administrator of EPA pursuant t o  paragraph GI the Regional Administrator 
or the Administrator will review and resolve the dispute within 21 days 
request and prior t o  resolving the dispute, the EPA Regional Region Vll l 
Administrator or the Administrator of EPA shall meet and confer with the Secretary 
of DOE and the Colorado Department of Health Executive Director to discuss the 
issue(s) under dispute 

Upon 

Upon resolution, the  Regional Administrator or the 



Administrator shall provlde DOE and the State with a written decision setting forth 
final resolution of the dispute i: 

"\ ' 

t 

J Subject to Parts 15 (RCRAKERCLA Reservation Of Rights) and 36 
(Reservation Of Rights) the Parties shall be bound by and abide by all terms and 
conditions of any final resolution of dispute obtained pursuant to this Part 

K The pendency of any dispute under this Chapter shall not affect DOE'S 
responsibility for timely performance of the work required by this Agreement, 
except a s  provided in Part XXX {Extensions).) 

s - - U a V w L - -  

L Within 21 days of the final resolution of any dispute under this Part, DOE 
shall incorporate the resolution and final determination into the appropriate pian, 
schedule, or procedure(s) and proceed to implement this Agreement according to 
the amended pian, schedule, or procedure(s) DOE shall notify the other Parties as  
to the actionts) taken to comply with the final resolution of a dispute This time 
period may be extended as  pruvided-in Pari%XX { ~ J e ~ s ~ p v n s ) . ~  

% *  -" Y x Y S  .. "A% r 

I \  

\a / ,  0-r 



Potentral Son-ER bliiestones for RFCA 

1 Rocky Rats wdl have a defined process. mvolvlng stakchoIders and reguluors. to 
develop and annually updau a siu-wide integrated baseline Ths site-wide 
inrtgratcd baseline wlll depict uming and iner-relauonships of acuvitles by which 
the site wi11 achieve it's mission and vision The iniual and annually updated 
b3seknt will include scope, scheaule and cost cornponenu to provide progress 
uackmg The baseline development process will also include pnonuzauon o l  
acuvrties on the site s a tool for mmagemect to review resource applicauon on a 
yearly basis 

Commence  Phase 2 kquid ~ r e a n e n t  in Solution Stabdizauon Program 2 

3 Drain all low concentmuon Pu tanks in Buddmg 771 

4 

5 

6 

Transfer of SNM from Budding 991 to Building 371 

Complete 6 shipments totaling 550 kg of HEU off-site 

Complete consuucuon and begin operatlon of the C e n u a l m d  Waste Storage FaciLtv 

7 Remove  ion exchange resins from columns in Building 77 1 - 



Pageld10 

REVISED BUDGET PLANNING AND EXECUTION LANGUAGE 
AUGUST 18,1994 

Reflects August 11 Discussions 

- DOE has indicated that they cannot currently agree to items in bold and brackets. 
- DOE is checking about the acceptability of items in bold, italics and brackets 

A. BUDGET PLANNING -- DOE shall use its best efforts and take all necessary 
steps to obtain timely funding to meet its obligations under this Agreement 
and shall include sufficient funds in its budget request to the President to 
support the activities to be conducted under the agreement 

lr) adb'tiort, the a m  to axrrsufk the 
RFEG budget pfartn'mg and exeicufbn praxsses 10 identify and evaiuate 
oppw&Miw and .kxmWes to ~ ~ # - t t m  costs and improve ptaducivlty 
~ t m c ~ f  mth enuirartmatat magekertt w i t fes  at RE=$ s ~ # f  
wbnavar reasanab4a, khplement; any such ~%b&xm?s, This shall be 
accomplished as described in this paragraph and paragraphs - It is the 
intent of the parties that the Environmental Management (EM) actions at the 
Rocky Flats Environmental Technology Site (RFETS) governed by this 
Agreement shall reflect the parties commitment to proactively pursue and 
implement productivity gains and cost savings and shall consider, but not be 
stnctly driven by the budget targets provided by OM6 or DOE-HQ 
Specifically, the cost of projects governed by this Agreement, along with the 
overall constraints of the Federal budget process, timing of financial 
decisions, and allocation of funds, shall be considered by all parties when 
establishing the scope and schedule of EM projects The parties 
acknowledge that this expanded consideration of costs as described in 
paragraph F provides significant incentive to reduce EM costs and increase 
productivity while implementing the EM program at RFETS The parties 
further agree that this process has been developed to impart flexibility in 
implementmg a jointly developed and agreed upon baseline schedule for EM 
activities at Rocky Flats In accordance with the provisions of this Part, the 
parties agree that DOE, in consultation with EPA and CDPHE, will maintain 
and revise the baselines of site activities, and EPA and CDPHE, in 
consultation with DOE, will set the enforceable milestones b?duf&g 
e- ~tmpietkm dates k s p c &  wWesx DOE h d h ~ m c o g n t i e ; ~  
&#t &e &%&#,#icy linpar;letJ &wgh 4xfop*€? ofthi's buci@€ p!mm artd 
exmuthn prpcess: &ws DOE ta bbnti@ me&xis fa mHgafe hpmts to 
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as a result of this evaluation and improvements in cost and 
productivity, it IS determined that the projected cost for the scope 
defined for FY 
to RFETS for the FYI DOE shall recommend fie irnpfemmtation uf 
additional scope or the accekra€h uf acW%es to enhancrt the 
RFWS-EM progjr~rn during FY commensurate with 
the difference in projected costs Finally, as part of this evaluation, 
DOE shall recommend to EPA and CDPHE revisions to the baselines 
and enforceable milestones for the FY and FY+1 In consideration of 
these recommendations, EPA and CDPHE may elect to change 
enforceable milestones for the FY and FY+1 Should this occur, EPA 
and CDPHE may recommend to DOE appropriate changes to the 
baselines DOE shall revise the baselines to ensure that the modified 
enforceable milestones are fully incorporated therein 

is less than the DOE allotment 

e If there is a delay in Congressional appropriations beyond the first of 
the new federal fiscal year, DOE-RFETS shall inform EPA and CDPHE 
of any continuing resolutions, and of the impact of the delay on its 
ability to meet milestones and other requirements of this Agreement 
EPA and CDPHE will review these actions and may recommend 
reallocation of available funds 

f The Parties will use their best efforts to complete the processes 
described in A 1 by the end of the first quarter of each fiscal year In 
the event the parties cannot reach consensus regarding either the 
baselines or enforceable milestones for FY and W+1, those portions of 
the baselines or enforceable milestones that are in dispute shall be 
subject to the dispute resolution provisions of paragraph - Existing 
milestones will remain binding pending resolution of the dispute 

Within two weeks after DOE-HQ issuance of EM planning and/or budget 
guidance for FY+2, including target level funding guidance, to DOE-RFETS, 
DOE-RFETS shall provide a copy of such guidance to CDPHE and EPA 
along with a preliminary assessment of its impacts DOE-RFETS shall also 
provide a copy of its initial contractor budget guidance to CDPHE and EPA 
within two weeks after its issuance 

Subsequent to the process of preparing for and submitting the President’s 
budget to Congress, the parties will accomplish the following 

t 

a [DOE-HQ shall submit to EPA and CDPHE a copy of the OM6 
passback letter and associated correspondence for the FY+I 
budget request.] 
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milestones that are in dispute The enforceable milestones established 
by €PA and CDPHE shall be binding pending resolution of the 
dispute 

\ 

5 The factors to be considered in implementing paragraphs 1 and 5 above shall 
include, among other things 

a 

b 

c 

d 

e 

f 

9 

h 

I 

1 

k 

I 

m 

the impact of rescheduling or rescoping a project on a logical 
progression toward cleanup and the reduction of human health and 
environmental risk, 

the impact of rescheduling or rescoping a project on the life-cycle cost 
of that project, 

the impact of rescheduling or rescoping a project on logistic, 
engineering, technical, health and safety concerns related to that 
project, 

- ~ ~ _ _  

any impacts of rescheduling or rescoping a project on other projects, 
including the costs and scheduling of such projects, 

whether the rescheduling or rescoping will exacerbate or reduce 
significant fluctuations in resource requirements from year to year, 

the impact on DOES management capabilities, 

new or emerging technologies, 

the impact on CDPHE’s and EPA’s oversight capabilities, 

any change in the human health and environmental risk associated 
with rescheduling or rescoping a project, 

changing prionties as a result of new information, 

the values expressed by the public, 

any consensus views expressed by the Rocky Fiats Citlzen Advisory 
Board, 

the Congressional budget appropriation, OM6 apportionment, and DOE 
allotment for FY, as well as the President’s Budget for FY+1 and 
associated outyear funding targets, 
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DOE, CDPHE and EPA project managers shall meet periodically throughout 
the FY to monitor and discuss the status of projects scheduled during the 
year and cost savings initiatives and productivity improvements associated 
with those projects 

DOE-RFETS shall provide €PA and CDPHE with copies of the Program 
Execution Guidance at the same time it provides such guidance to its 
management and operations contractor 

DOE-RFETS shall consult with EPA and CDPHE in reviewing the work 
package guidance summaries prepared by its contractor 

Throughout the FY, DOE shall promptly notify EPA and CDPHE of any 
proposed site-specific or programmatic action, if such action may have a 
impact on DOE'S ability to meet the baselines or enforceable milestones in 
this Agreement DOE shall consider any comments CDPHE or EPA may 
provide prior to implementing the proposed action 

, -  

DOE to revise Monthly Site Management System (SMS) reports shall be 
provided to EPA and Ecology to identify any anticipated delays in meeting 
time schedules, the reason(s) for such delay and actions taken to prevent or 
mitigate the delay, and any potential problems that may result in a departure 
from the requirements and time schedules In accomplishing this, the S M S  
reports shall, as a minimum, include for each program monthly and 
cumulative budget, actual monthly and cumulative costs, performance 
measurement infomation including explanations of costkchedule variances, 
progress in achievement of milestones, and notification of problems and 
program/project delays The appropriate contractor program managers shall 
sign the monthly Site Management System report The signature block shall 
contain the statement "The information contained within this report is 
complete and accurate to the best of my knowledge 'I At the monthly 
milestone review meetings, the appropriate DOE program manager will 
provide DOE'S assessment of milestone progress and the extent to which 
DOE agrees or disagrees with the minutes signed by the three parties With 
regard to these assessments, signature of the minutes by Ecology and EPA 
shall indicate only that assessment information was provided by DOE RL 
The Monthly Site Management System report shall also be placed in the 
Public Information Repositories as identified in Section 10 2 of the Action 
Plan 

Within 30 days following the completion of DOE-s annual midyear 
management review (approximately April-May of each year), RFETS shall 
brief EPA and the State on any decisions that significantly affect milestones 
under this Agreement 

7 
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G. DISPUTE RESOLUTION 

The following section is intended to provide an expedited dispute resolution process 
regarding disputes which anse under paragraphs A 1 f and A 4 b The proposed 
expedited process takes into consideration that the consultative process at the staff 
level will obviate the need to reperform such consultations as part of the expedited 
dispute resolutron process In addition, it takes into consideration that the ORC 
members would most likely be involved in reviewing the staff recommendations 
resulting from the staff level consultative process 

1 If, at any time during the consultative process i~ pafagraphs Ala, thrortgk 
A l e , ,  any party determines that consensus on some or all revisions to the 
baseline and enforceable milestones for FY and FY+1 is noilikely to be 
reached, that party may initiate dispute resolution by providing notice to the 
other parties Within 7 days of such notice, the RFCA Project Coordinators in 
consultation with the Dispute Resolution Committee (DRC) shall prepare a 
Written Notice of Dispute regarding those portions of the baselines or 
enforceable milestones for which the parties were not able to reach a 
consensus 

For style purposes may want to add that DRC is defined in Part 22 D of this 
Agreement (Resolution of Disputes) and Wntten Notice of Dispute is defined in Part 
22 C of this Agreement 

2 If, at any time during the consultative process ih pamgt.apR A4,b,, any party 
determines that consensus on some or all revisions to the baseline and 
enforceable milestones for FY+2 is not likely to be reached, that patty may 
initiate dispute resolution by providing notice to the other parties Within 7 
days of such notice, the RFCA Project Coordinators in consultation with the 
DRC shall prepare a Written Notice of Dispute regarding those portions of the 
baselines or enforceable milestones for which the parties were not able to 
reach a consensus 

3 Upon completion of the Written Notice of Dispute, the DRC shall forward it 
along with any supporting information to the Senior Executive Committee 
(SEC) * 

* The parties have discussed the possibility of adding language here that 
would allow the DRC to resolve disputes prior to elevation of the Written 
Notice of Dispute to the SEC. 
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From: Peter Ornstein 
Sub j ect : Budget Language and CERCLA 120 (e) (5) (B) 
To: Todd Barker 
cc: Martin Hestmark 

Clifford J. VillaPE=<~sS~;FT~1875,-5PE3<0isa;RR1875,~4PE=~~ss~~~ 

Todd : 

Here is language that should go i n  place of the bracketed language at the end of 
paragraph A.3 in the Budget Planning and Execution section: 

"This written description shall be included within DOE'S Annual Report, as requi 
section 1 2 0 ( e ) ( 5 ) ( B )  of CERCLA, and submitted to Congress within 30 days of the 
submission of the President's budget to Congress.I1 
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If the Congnxsional appropnabon for ER or any other EM program 
from which any ER mllestone has been set IS lower than the budget 
request, DOE may elect to reduce the subsequent allocabons 111 a “fau 
share” manner “Fw share” shall mean that DOE wll reduce all site’s 
EM allocabons by a percentage equal to the percentage of congressional 
appropnahon reducbon from the budget request. Upon a clear showing 
by DOE that a “fan share” reducuon has been made in its EM 
allocatlons and that the budget q u e s t  contamed sufficient funds to 
conduct the actlvit..w to meet enforceable milestones, EPA and CDPHE 
agree to negotrate in good faith changes to the baseline and enforceable 
milestone w b c h  wdl be caused by the reduced allocatron 


